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V. Citation No. 2704568; 3/4/87
SECRETARY OF LABOR, Robi nson Run No. 95 M ne

M NE SAFETY AND HEALTH
ADM NI STRATI ON, ( MSHA) ,

RESPONDENT
SECRETARY OF LABOR, CI VI L PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON, ( MSHA), Docket No. WEVA 87-193
PETI TI ONER A.C. No. 46-01318-03752

V.
Robi nson Run No. 95 M ne
CONSOL| DATI ON COAL COMPANY,
RESPONDENT

DECI SI ON

Appear ances: M chael R Peelish, Esq., Pittsburgh,
Pennsyl vani a for, Consolidation Coal Conpany;
James H. Swain, Esq., Ofice of the Solicitor,
U. S. Department of Labor, Phil adel phia,
Pennsyl vani a, for the Secretary of Labor.

Before: Judge Melick

These consol i dated cases are before nme under section 105(d)
of the Federal M ne Safety and Health Act of 1977, 30 U.S.C. O
801 et. seq., the "Act," to challenge a citation and order of
wi t hdrawal issued by the Secretary of Labor under section
104(d) (1) of the Act and for review of civil penalties proposed
by the Secretary for the violations alleged therein. (FOOTNOTE 1)
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At hearing the Secretary noved for the approval of a settlenent
agreenent with the respect to Wthdrawal Order No. 2704572
proposing a reduction in penalty from $750 to $500. | consi dered
the representations in support of the notion and determn ned that
the profferred settlenment was appropriate under the criteria set
forth in section 110(i) of the Act. That determ nation is now
confirmed. Comm ssion Rule 65, 29 C.F.R 0O 2700. 65.

The remaining citation at issue, No. 2704568, alleges a
"significant and substantial" violation of the mne operator's
ventilation plan under the regulatory standard at 30 CF. R 0O
75. 316 and charges as fol |l ows:

The haul age doors |ocated at No. 29 bl ock that
separated the 6 left, 4 North intake escapeway fromthe
troll ey haul age entry were not being nmaintained
reasonably air tight and in a worknmanli ke nmanner as
requi red by the approved ventilation plan. The haul age
door beside the track was danmaged to the extent there
was a 22 inch opening across the top of the door, and
the inby door was |eaking air across the top and bottom
of the door. The air being used to ventilate the
troll ey haulage entry was entering the intake escapeway
through the doors. The haul age door beside the track
was damaged on 02A28A87 and new doors were ordered
03A02A87 but there was no check curtain or stopping
installed to stop the air fromthe trolley haul age
entry fromentering the intake escapeway.
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In relevant part, the mine operator's ventilation plan provides
that "intake escapeway areas being isolated shall maintain a
constant air pressure fromthe intake escapeway to the track.”
The plan also provides that "all [haul age] doors will be
substantially built and maintained in a workmanli ke manner."

The Consolidation Coal Conmpany (Consol) does not dispute the
all egations set forth in the citation at bar nor does it dispute
that such allegations constitute a violation of its ventilation
pl an. Consol maintains however that the violation was neither
"significant and substantial"™ nor caused by its "unwarrantable
failure” to conply with the ventilation plan.

Ronal d Tul anowski, an inspector for the Federal M ne Safety
and Health Adm nistration, (MSHA), entered the subject mne on
March 4, 1987, at about 12:10 a.m acconpani ed by conpany safety
representative Sandy Eastham and uni on safety conmm tteenman, Ceci
Wl son. Proceeding to the 6 left, 4 North longwall section the
group exited the personnel carrier in the No. 3 (track) entry at
the No. 29 block. As he wal ked toward the haul age doors
Tul anowski saw that the first door was bent out of shape and
knocked off a hinge. This left a | arge opening at the top sonme 22
i nches wide and 14 feet |ong through which ventilating air was
passing fromthe No. 3 entry to the No. 2 entry (the intake
escapeway). On the No. 3 entry side of the haul age door cl osest
to the No. 3 entry the words "danger bad door" were written in
chal k but no other markings or warnings were noted on either of
the two haul age doors. The damaged door could not be rehung so it
was therefore necessary to erect a tenmporary check curtain. Union
safety commtteenen Cecil W1 son corroborated Tul anowski in
essential respects.

East ham reportedly told Tul anowski that that the haul age
door had been damaged on February 28th and that a new door had
been ordered. Safety Supervisor Richard Paugh al so inforned
Tul anowski that while the door had been previously damaged, it
had al so been repaired and was not |eaking air. Tul anowski
concl uded that the violation was serious and "significant and
substantial” because, in the event of a mne fire, snoke would
contam nate the i ntake escapeway and worki ng faces so that
persons trying to escape through the snoke could stunble for |ack
of visibility or be overcone by snmoke inhalation. It was about
400 to 500 feet fromthe doors to the face.

Tom Harrison was Consol's |ongwall coordinator during this
time. At hearing he reviewed the preshift and onshift exam nation
books beginning with the February 28, 1987, m dni ght shift (12:00
a.m to 8:00 a.m). He noted that a preshift exam ner who
performed his exam between 5:00 a.m and 7:15 a.m
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on that date, had witten the words "air |ock door knocked out".
That defect was noted again on preshift exam nations through
March 1, 1987. The examination for the m dnight shift on March 2,
1987, showed that the condition had been "corrected" (Joint

Exhi bit No. 2)

Harri son hinself |earned of the defective haul age door upon
reviewi ng the exani nati on books on March 2nd and went into the
mne to see the condition hinself. Harrison then nmade tenporary
repairs on the door and wired it shut creating a "tenporary
stopping”". He confirned that the air was noving in the right
direction and then wote the words "danger-bad door" on the No. 3
entry side of the damaged door. He exam ned the door again on
March 3rd at about 9:15 a.m and it was in the same condition
According to Harrison the purpose of the doors was to permt the
scoop to enter the track entry to pick-up crib blocks. The scoop
was normally kept in a cross-cut off the No. 2 entry when not in
use.

Stanl ey Nicholas, the long wall foreman, testified that he
performed the preshift exam nations on March 3rd, between 9:00
p.m and 11:00 p.m He visually inspected the airlock doors and
confirmed that the tracksi de door was seal ed. He recall ed seeing
the notation "danger-bad door" chal ked upon the door

Consol argues that the admitted violation was not
"significant and substantial" because it existed only briefly. It
mai ntai ns that the subject door had been wired shut and seal ed by
Tom Harrison on March 2, 1987. Harrison exani ned the door again
on March 3, 1987, around 9:15 p.m and found that air was not
| eaking into the intake escapeway. Finally it is undisputed that
that Foreman Stanley Nicholas perforned a exam nati on between
9:00 p.m and 11:00 p.m on March 3, 1987 and found the doors to
be sealed with no air nmovenent into the intake escapeway. Conso
therefore maintains that the damage to the door cited by
I nspect or Tul anowski nust have been new damage that occurred
sonetime after that preshift exam nation on March 3, 1987, and
before the tinme of the inspection at approximtely 12:45 a.m on
Mar ch 4t h.

The evidence in support of Consol's argunent herein is
i ndeed undi sputed and it may therefore be inferred that the
damaged conditi on observed by Inspector Tal anowski |eading to his
citation occurred sonetine between 9:00 p.m and 12:45 t he next
nor ni ng. However the fact that the inspector discovered the
violative condition as soon as he did, does not negate the
"significant and substantial nature of it. The operative tine
frame for determ ning the reasonable |ikelihood of an injury
i ncl udes the expected continuance of normal m ning operations.
Secretary v. Hal fway |ncorporated, 8 FMSHRC8 (1986). The evi dence
is not sufficient to clearly establish when the new
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repl acenent door woul d have been erected to correct the violative
condition in this case. Thus the serious hazard of snoke from a
fire in the track entry which would reasonably be likely to pass
into the intake escapeway and to the face areas, would be
expected to exist for some tinme. Under the circunmstances the

vi ol ati on was indeed serious and "significant and substantial."
Secretary v. Mathies Coal Co., 6 FMSHRC 1 (1984).

Consol also argues that the violation was not caused by its
"unwarrantable failure" to conply with the cited standard. In
Zei gl er Coal Company, 7 IBMA 280 (1977) the Interior Board of
M ne Operations Appeals stated as fol |l ows:

[a]n I nspector should find that a violation of any
mandat ory standard was caused by an unwarrantabl e
failure to conply with such standard if he determ nes
that the operator involved has failed to abate the
conditions or practices constituting such violation,
conditions or practices the operator knew or should
have known existed or which it failed to abate because
of a lack of due diligence, or because of indifference
or lack of reasonable care

The Conmi ssion has concurred with this definition to the
extent it has found that an unwarrantable failure to conply may
be proved by showing that the violative condition or practice was
not corrected or renedied, prior to the issuance of a citation or
order, because of indifference, willful intent, or a serious |ack
of reasonable care. United States Steel Corp., v. Secretary of
Labor, 6 FMSHRC 1423 (1984). Upon the credible evidence in this
case it is clear that the violative condition existed for such a
brief period of time i.e. fromsonetine between the required
pre-shift exam between 9:00 p.m and 11:00 p.m on March 3rd and
12:45 a.m on March 4th that | cannot find that the violation was
the result of indifference, willful intent, or a serious |lack of
reasonabl e care. The violation was not therefore caused by the
"unwarrantable failure" of the operator to conply with the cited
standard. For the same reasons | find Consol to be chargeable
with | esser negligence.

In reaching this conclusion | have not disregarded the
Secretary's argunent that the violation had actually existed
since February 28th when the damaged haul age door was first noted
in the preshift book and that it remmi ned uncorrected at | east
until the second shift on March 2nd, when M. Harrison testified
that he seal ed the door. The condition noted in the preshift book
on February 28th has not been shown however to be the sane
condition that was cited on March 4th. The operator cannot fairly
be charged with "unwarrantable failure" because of an earlier
condition that has not been shown to have been the same or even
simlar to the condition cited five days later. It is
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apparent noreover that the haul age door suffered additiona
damage in the few hours before the subject inspection and this
was the damaged condition cited by Tul anowski on March 4th.

The Secretary also argues that since only the No. 3
entry-si de-door was dangered off with the chal k sign "danger-bad
door" and not the No. 2 entry door through which the scoop would
be expected to first travel, there was insufficient warning to
the scoop operator. In other words the Secretary argues that the
No. 3 entry was not restricted effectively fromuse even after
its tenmporary repair on March 2nd. Again however the failure to
effectively restrict travel through the damaged haul age door for
peri ods before the preshift exam between 9:00 p.m and 11:00 p. m
on March 3rd cannot fairly be considered in relation to the
citation at bar. The Secretary has not proven that a violation
did in fact exist at any tinme before that preshift exam nation
I nasmuch as the evidence in this case shows that the specific
violative condition cited herein did not occur until sonetinme
after that preshift exam nation and before 12:45 a.m on March
4th, the failure to have restricted travel during that relatively
brief period of tine was not therefore due to "indifference,
willful intent or a serious |ack of reasonable care".

Under the circunstances Citation No. 2704568 nust be
nodi fied to a citation under section 104(a) of the Act. In
assessing a civil penalty in this case | have al so consi dered
that the operator is large in size and has a substantial history
of violations. | have also considered that the cited condition
was abated as prescribed by the Secretary. Under these
circunstances | find that a civil penalty of $400 is appropriate.

ORDER

Citation No. 2704568 is nodified to a significant and
substantial citation under section 104(a) of the Act. Order No.
2704572 is affirnmed. Consolidation Coal Conmpany is hereby
directed to pay civil penalties of $900 within 30 days of the
date of this decision.

Gary Melick
Adm ni strative Law Judge
(703) 756A6261
VU Moot A s
~FOOTNOTE_ONE

1 Section 104(d)(1) of the Act reads as foll ows:

If, upon any inspection of a coal or other mine, an
aut hori zed representative of the Secretary finds that there has
been a violation of any mandatory health or safety standard, and
if he also finds that, while the conditions created by such
vi ol ation do not cause i minent danger, such violation is of such
nature as could significantly and substantially contribute to the
cause and effect of a coal or other mne safety or health hazard,
and if he finds such violation to be caused by an unwarrantabl e
failure of such operator to comply with such mandatory health or



safety standards, he shall include such finding in any citation
given to the operator under this Act. If, during the same

i nspection or any subsequent inspection of such nmine within 90
days after the issuance of such citation, an authorized
representative of the Secretary finds another violation of any
mandatory health or safety standard and finds such violation to
be al so caused by an unwarrantable failure of such operator to so
conply, he shall forthwith issue an order requiring the operator
to cause all persons in the area affected by such viol ation,
except those persons referred to in subsection (c) to be

wi thdrawn from and to be prohibited fromentering, such area
until an authorized representative of the Secretary determ nes

t hat such viol ati on has been abat ed.



